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lii the Court of Appeals of the District of Columbia* 


No. 2297. 

Baltimore and Ohio Railroad Company, Appellant, 

V8. 

Joseph C. Duke. 


a Supreme Court of the District of Columbia. 

At Law. No. 50422. 

Joseph C. Duke, Plaintiff, 

VS* 

Baltimore and Ohio Railroad Company, a Corporation 

Defendant. 

United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Declaration . 

Filed April 4, 1908. 

In the Supreme Court of the District of Columbia 

At Law. No. 50422. 

Joseph C. Duke, Plaintiff, 
vs. 

The Baltimore & Ohio Railroad Company, a Corporation 

Defendant. 

plaintiff, Joseph C. Duke, sues the defendant, The Balti¬ 
more * Ohio Railroad Company, a corporation, for that heretofore 
to-wn, on the Second day of December, 1907, the said defendant 
was and still is a common carrier of passengers for hire, having and 
operating a system of railroad known as “The Baltimore & Ohio 
1 — 2297 a 
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Kailroad,” having a habitat and doing business within the State of 
xNIaryland, tlie State of West Virginia, and the District of Colum¬ 
bia; and the plaintiff avers that heretofore, to-wit, on the day and 
year last aforesaid, the said defendant was oj)erating and running 
part of its said railroad system from Cumberland, Maryland, to 
Washington, District of Columbia, by means of certain trains of 
care drawn by steam locomotives or engines; that one of the said 
trains of care, known as train No. twelve, was then and there, on 
the day and year last aforesaid, running from Cumberland, Mary¬ 
land, to Washington, District of Columbia, on which said train 
plaintiff was then and there a passenger for hire, and was 
2 received and accepted as such by said defendant; that it 
then and there became and was the duty of the said defend¬ 
ant to operate the said train of care in a prudent, careful and skill¬ 
ful manner, so as to avoid injuring the passengers and other per¬ 
sons lawfully on said train, and to exercise great care and prudence 
so as to transport plaintiff safely to his destination; but, notwith¬ 
standing its duty in the premises, the said defendant did not operate 
said train m a prudent, careful and skillful manner, and did not 
transport plaintiff safely to his destination, in this, that thereupon, 
and while said train of cars number twelve proceeded on its wav 

iia ufnrow'oiil nti/1 ...hil., _ __ 1 a - v 


as aforesaid, and while running between Shenandoah Junction, 
\\ est \ lrginia, and Mortinsburg, West Virginia, and while plain? 

i 1 ft iroL? o k: • „ _'ii * 7 _ 


tiff was a passenger for hire m said train number twelve as aforesaid 
without aiiy fault or neglect on his part, but by reason of the negli? 
gence and carelessness of the defendant, its officers, agents, servants 
and employees in the operation of said railroad system, including 
the switches, signals and other appliances, and in the operation, 
management and direction of said train number twelve and in the 
operation, management and direction of another of defendant’s 
rams, commonlv known as a freight train drawn by a steam locomo¬ 
tive or engine, the said freight train collided with and struck the 

?“? T t a .° inX Z n “"? ber t twe ' ve <’ r °»e of the cars or coaches at¬ 
tached to train No. 12, whereby plaintiff was struck and otherwise 

bruised and cut and injured and scarred permanently about the 
head, ears, and body, and cut, bruised and sprained about the knees 
and legs, by reason of which plaintiff became and was sick, 
3 801-6 la 'V c ? n . d disordered for a long space of time, and per- 

manentlv injured; and further, was confined in a hospital 
from said time until the 12th day of December, 1907, for treatment 
of sanl injuries, and suffered, and will continue to suffer, great 
bodily and mental pain and anguish, and was incapacitated during 
said time, and for a long time thereafter, from pursuing his calling 

da, A a ?:i a " d fu f t ! ,er ’ b - v reason premises, w£ 

compelled to and did expend large sums of money in and about 

Vi k? eured of said wounds, bruises, sprains and cuts as 
aforesaid, while in said hospital, for the services of a phvsician or 
physicians therein, and incidental expenses; and was further com¬ 
pelled to expend large sums of money for the services of a physician 
?“ d ,. 10 th 6 Purchase of medicines after leaving said hospital and up 
to tne present time, in and about an endeavor to be healed and 
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cured of said wounds, bruises, sprains and cuts as aforesaid; and 
plaintiff has been otherwise greatly damaged. 

W herefore, plaintiff brings this suit, and claims damages of the 
defendant in the sum of ten thousand dollars ($10,000); besides 
costs. 

2. The plaintiff, Joseph C. Duke, further sues the defendant, The 
Baltimore & Ohio Railroad Company, a corporation, for that here¬ 
tofore, to-wit, on the second day of December, 1907, the said de¬ 
fendant was and still is a common carrier of passengers for hire, 
having and operating a system of railroad known as “The Baltimore 
& Ohio Railroad” having a habitat and doing business within the 
State of Maryland, the State of West Virginia, and the District of 
Columbia; and the plaintiff avers that heretofore, to-wit, on 

4 the day and year last aforesaid, the said defendant was 
operating and running part of its said railroad system from 

Cumberland, Maryland, to Washington, District of Columbia, by 
means of certain trains of cars drawn by steam locomotives or 
engines; that one of the said trains of cars, known as train No. 
twelve, was then and there, on the day and year last aforesaid, run¬ 
ning from Cumberland, Maryland, to Washington, District of Co¬ 
lumbia, on which said train plaintiff was then and there a passenger, 
and was received and accepted as such by said defendant ; that it 
then and there became and was the duty of the said defendant to 
operate the said train of cars in a prudent, careful and skillful 
manner, so as to avoid injuring the passengers and other persons 
lawfully on said train; but, notwithstanding its duty in the premises, 
the said defendant did not operate said train in a prudent, careful 
and skillful manner, in this, that thereupon, and while said train 
of cars number twelve proceeded on its way as aforesaid, and while 
running between Shenandoah Junction, West Virginia, and Martins- 
burg, West Virginia, and while plaintiff was a passenger and law¬ 
fully in said train number twelve as aforesaid, without any fault or 
neglect on his part, but by reason of the wilful and wanton negli¬ 
gence and carelessness of the defendant, its officers, agents, servants 
and employees in the operation of said railroad system, including 
the switches, signals and other appliances, and in the operation, 
management and direction of said train number twelve, and in the 
operation, management and direction of another of defendant’s 
trains, commonly known as a freight train, drawn by a steam 

5 locomotive, or engine, the said freight train collided with 
and struck the said train of cars number twelve or one of 

the ears or coaches attached to said train number twelve, whereby 
plaintiff was struck and otherwise bruised and cut, and injured and 
scan-ed permanently about the head, ears, and body, and cut, 
bruised and sprained about the knees and legs, by reason of which 
plaintiff became and was sick, sore, lame and disordered for a long 
space of time and permanently injured; and further, was confined 
in a hospital from said time until the 12th day of December, 1907. 
for treatment of said injuries, and suffered, and will continue to 
suffer, great bodily and mental pain and anguish, and was in¬ 
capacitated during said time, and for a long time thereafter, from 
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purpling his calling, to his great damage; and further, by reason 
of the premises, was compelled to and did expend large sums of 
money in and about an endeavor to be cured of said wounds, bruises, 
sprains and cuts as aforesaid, while in said hospital, for the services 
of a physician or physicians therein, and incidental expenses; and 
was further compelled to expend large sums of money for the serv¬ 
ices of a physician and in the purchase of medicines after leaving 
said hospital and up to the present time, in and about an endeavor 
to l>e healed and cured on said wounds, bruises, sprains and cuts as 
aforesaid; and plaintiff has been otherwise greatly damaged. 

Wherefore, plaintiff brings this suit, and claims damages of the 
defendant in the further sum of ten thousand dollars ($10,000): 
besides costs. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


0 Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day. 
exclusive of Sundays and legal holidays, occurring after the date of 
service hereof: otherwise judgment. 

LAMBERT & McLEAN, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


Defendant’8 Plea. 

Filed May 11, 1908. 

******* 

Now comes the defendant and for plea to the declaration filed in 
the above entitled cause, and to each count thereof, savs it is not 
guilty as alleged. 

GEORGE E. HAMILTON, 

Attorney for Defendant. 

Additional Plea. 

Filed December 18, 1908. 

******* 

^ C(,Il>en t court being first had and obtained, now comes 

the defendant, the Baltimore and Ohio Railroad Company a cor¬ 
poration, and for a further defense to the declaration filed herein 

and to each count thereof, says that on and for many years 

^ « 1 # 1907^ it was and had been 

* < *°JP«ration duly organized and existing under the laws of 

the State of Maryland, engaged in the operation of a railroad from 
the City of Baltimore, in the State of Maryland, to the City of Ciu- 
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cinuati, in the State of Ohio, and the City of Chicago, State of Illi¬ 
nois, its trains on said railroad being operated and running to and 
through the City of Cumberland, in the State of Maryland, and that 
it was so engaged in the operation of its railroad and the moving of 
trains thereon on the day and date of the collision and accident re¬ 
ferred to in the declaration, and both counts thereof. 

That on the day of August, 1887, it entered into a contract 
with the United States Express Company, a joint stock company, 
duly authorized by law to carry on the express business and to enter 
into such a contract with the defendant, whereby it was agreed be¬ 
tween the said Express Company and this defendant, among other 
things, that the defendant would furnish to the Express Company 
space and facilities upon and in connection with all of its trains for 
the transportation of express matter, and the convenient, safe and 
efficient transaction of its business. 

It was further agreed in said contract between the defendant and 
said Express Company, that the defendant Railroad Company would 
carry upon its said trains, free of charge, the messengers of the Ex¬ 
press Company, together with their safes, trunks and all other arti- 
cles used in the express business, and also the officers and employees 

of the Express Company when traveling upon the business of the 
Company. 


It was further provided and agreed in said contract be- 
N tween the defendant and the Express Companv that the Ex¬ 
press Company would indemnify the defendant Railroad 
Company against any damages sustained in consequence of the death 
of, or personal injury, to any of the officers, agents, or employes of 
the express Company other than persons in the employment of the 
Railroad Company and permissively also in the sendee of the Ex¬ 
press Company for the time being. 

That in pursuance of, and to said contract with said Express Com¬ 
pany and which contract was in full force and validity on the 2nd 
day of December, 1907, the defendant was, on its said lines of road 
and upon its trains, transporting express matters for said Company 
a lid carrying free of charge its messengers, officers and employes 
when traveling upon the business of said Express Companv. 

ioa 7 fl * fendant that prior to the said 2nd dav of December, 
1907, and on, to wit, the — day of-, 1903, the plaintiff, Joseph 


rs r\ 1 j ; —7 —• 9 me putiiibiii, dosepn 

tt volun Jt® r y application for employment to the said 

United States Express Company, which application was in writing 
duly subscribed by the plaintiff, and contained, among other pro¬ 
visions. the following: F 

‘‘T apply for employment by the United States Express Companv 
and for that purpose have made and signed this application in my 
own handwriting. * I also state and agree as terms, and 

conditions of my employment as follows: * * * 

T. I understand that I may be required to render sendee for the 
Company on and about the railroad, stage and steamboat lines used 
bv the Company, for forwarding property, and that such employ¬ 
ment is hazardous. I assume risks of all accidents and injuries 
" * nc * 1 ma y sustain in the course of my employment, whether occa- 
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sioned by negligence and whether resulting in my death or 
’ otherwise. I agree to hold the Company harmless from any 
and all claims that may be made against it, arising out of 
any claim or recovery on the part of myself or my representatives 
for damages sustained by reason of my injury or death, whether 
such injury or death result from negligence or otherwise. I agree to 
pay to the Company on demand any sum which it mav he compelled 
to pay in consequence of any such claim. I will execute and deliver 
to the corporation or persons owning or operating the transportation 
line upon which I may l>e so injured a good and sufficient release 
under my hand and seal of all claims, demands and causes of action 
arising out of any such injury or connection with or resulting there¬ 
from. I ratify all agreements made by the Company with anv trails- 
pollution lino in which (he Company has agreed or may a^ree in sub- 
stance that its employes shall have no cause of action for injuries sus¬ 
tained in the course of their employment upon the line of such con- 
11 acting party, and I agree to Ik? bound by each and even’ of such 
agreements so far as the provisions thereof relate to injuries sustained 
by the employes of the Company are concerned, as fullv as if I were 
a party thereto. 

1 he provisions of this agreement shall be held to inure to the 
benefit of any and every corporation and person upon whose trans¬ 
portation line the Company shall forward merchandise as fullv and 
completely a* if made directly with such corporations or persons. 

I have read and understand the foregoing terms and conditions. 
(Signed) JOSEPH C. DUKE, 

Witness: Applicant. 

W. C. JOHNSON, 

Superintendent or Agent.” 

I hat* thereupon, ami alter the making of said voluntary applica- 
ion of employment to the said United States Express Conipany bv 
the plaintiff, and as a part of the same transaction, a contract of em¬ 
ployment was entered into between the said United States Express 
Company and the plaintiff Duke, which said contract had annexed 
thereto and made a part thereof the statements and conditions in the 
said application heretofore set forth, and which said contract of em¬ 
ployment, duly subscribed by the respective parties, was in words 
and figures as follows, to wit: 


Contract of Employment. 

to .^ n *!?? statement, and conditions contained in the forego¬ 
ne ing application the United States Express Company hires the 
applicant above named to serve as helper and to perform 
Muh other services as may be directed from time to time, from De¬ 
cember 1, 1903, and agrees to pay him for his services at the rate of 
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A ‘ ^ 1 • 1 ^ or fractional part thereof, to the date of his resin 

nation or discharge. 

Hated at Washington, D. C., December 1, 1903. 

UNITED STATES EXPRESS COMPANY 
By W. C. JOHNSON. 

JOSEPH C. DUKE, Employe. 

Witness: 

W. H. DOWNING.” 


That this contract of employment continued in full force and 
ettoct at all the times mentioned in the declaration of plaintiff, and 
both counts thereof and on December 2,1907, and that on said date 
at the time of the happening of the collision, accident or injury set 
for.h in said declaration, and its several counts, the said plaintiff, 
Joseph C. Duke, was an employe, servant or agent of the said United 
r .i hx P ress Company under said contract hereinbefore set 
forth and was connected with the said United States Ex¬ 
press Company and acting for it and about its business, and 
was traveling upon the defendant’s railroad at said time exclusively 
upon business of the said Express Company, upon free transporta¬ 
tion and without the payment of fare, under the terms of the con¬ 
tract between the siud Express Company and the defendant hereinbe¬ 
fore referred to; that at the time of the collision, accident and in¬ 
jury set forth in the declaration, and its several counts, this defend¬ 
ant permitted and allowed the plaintiff to ride upon its trains, not as 
a passenger for hire, but on transportation furnished by this Rail¬ 
road Company, defendant herein, relying upon the provisions eon- 
tamed in said application and contract of employment, and 
11 the provisions of the contract between this defendant and the 
Express Company; that plaintiff knew at the time of the col¬ 
lision, and accident, set forth in the declaration and its various 
counts, that his only right to be on the defendant’s train was his 
right as an employe of the United States Express Company, which 
right he knew was secured by the contract between the Express Com- 
pan\ and this defendant and that the plaintiff voluntarily entered 
he employment of the Urn ted States Express Company in Decem- 
ber 1 903 and voluntarily continued therein, and voluntarily rode on 
defendant s train at the time of the accident and collision set forth in 
e declaration, knowing full well that he was permitted to ride free 
o charge on the trains of this defendant because he was an employe 
agent or servant of said Express Company, and with full knowledge 
of the terms of his said agreement and contract of employment with 
the Express Company and of which terms and conditions of the 
plaintiff s application to the United States Express Company and the 
contract of employment between it and plaintiff, this defendant had 
knowledge and the defendant permitted plaintiff to ride upon its 
rains, both before and at the time of said collision, not as a passen¬ 
ger for hire but as an employe of the United States Express Com¬ 
pany, and relying upon the provisions contained in said application 
for employment and said contract of employment made and entered 
into between the United States Express Company and the plaintiff, 
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and upon the provisions of the agreement between the United States 
Express Company and this defendant. 

HAMILTON, COLBERT, YERKES <fe 
HAMILTON, 

Attorney* for Defendant. 

12 Demurrer. 

Filed April 14, 1909. 

******* 

The plaintiff says that the defendant’s additional plea is bad in 
substance. WILTON J. LAMBERT, 

RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Among the points of law to be argued at the hearing on the fore¬ 
going demurrer are the following: 

(1) That the said plea is not a good and sufficient answer to the 
cause of action set forth in the declaration. 

(2) The contract set forth in said plea, insofar as it attempts to 
affect plaintiff s right to recover in this action is contrary to public 
policy and therefore null and void. 

George E. Hamilton, Esq., Attorney for Defendant: 

Please hike notice that we shall call the foregoing demurrer to the 
attention of Mr. Chief Justice Clabaugh, sitting in Circuit Court No. 
1, on Friday, April 23, 1909, at ten o’clock A. M., or as soon there¬ 
after as counsel mav be heard. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

13 Supreme Court of the District of Columbia. 

Friday, April 30, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla¬ 
baugh, Chief Justice, presiding. 

******* 

Upon consideration of plaintiff’s demurrer filed herein to defend¬ 
ant’s additional plea, it is ordered that said demurrer be, and the 
same is hereby overruled, with leave to plaintiff to plead over within 
five davs. 

Joinder of Issue. 

Piled Mav 7, 1909. 

******* 

The plaintiff joins issue upon the additional plea of the defendant 
to the declaration filed in the above entitled cause. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 
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Memorandum. 

November 16, 1910.—Verdict for plaintiff for $1600.00. 


14 Supreme Court of the District of Columbia. 

Friday, January 6th , 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Upon consideration of defendant’s motion for a new trial filed 
herein November 18" 1910, and heretofore, argued and submitted, 
it is ordered that said motion be, and the same is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered, 
that the plaintiff herein recover of defendant herein the sum of 
Fifteen Hundred Dollars, ($1500.00) for his damages as aforesaid 
assessed, with interest from this date, together with costs of suit to 
be taxed by the clerk, and have execution thereof. 


Notice of Appeal. 

Filed January 9, 1911. 

***** V * 

Comes now the defendant and notes an appeal to the Court of 
Appeals from the judgment of this Court, and issue- citation to ap¬ 
pellee. 

HAMILTON, COLBERT, YERKES & 
HAMILTON, Attorneys for Deft. 

15 In the Supreme Court of the District of Columbia. 

At Law. No. 50422. 

Joseph C. Duke 

V9 . 

The Baltimore & Ohio Railroad Company, a Corporation. 

The President of the United States to Joseph C. Duke, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal entered in the Supreme Court of the District of Colum¬ 
bia, on the 9th day of January, 1911, wherein The Baltimore & Ohio 
Railroad Company is Appellant, and you are Appellee, to show 
cause, if any there be, why the Judgment rendered against the said 
Appellant, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

2—2297a 
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Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 9th day of January 
in the year of our Lord one thousand nine hundred and eleven. 

TSeal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk , 

By H. BINGHAM, Ass , t Clerk . 

Service of the above Citation accepted this 13 day of January, 1911. 

WILTON J. LAMBERT, 

Attorney for Appellee. 

[ Endorsed: | No. 50422. Law. Duke vs. B. & 0. R. R. Co. Cita¬ 
tion. Issued Jan. 9, 1911. Served cop- of the within Citation on —. 

—-> Marshal. Hamilton, Colbert, Yerkes & Hamilton, A. A. 

Birnev, Attorneys for Appellant. 

16 Memoranda. 

January 16, 1911.—Supersedeas bond $2,000. approved and filed. 
February 1, 1911.—Bill of Exceptions submitted. 

February 14, 1911.—Time to file transcript extended from time 
to time to and including May 20, 1911. 


Supreme Court of the District of Columbia. 

Monday, Apnl \lth, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

* * * * * * * 

The Jourt having this day signed, the Bill of Exceptions hereto 
submitted herein, now orders the same of record as of the time of the 
noting thereof at the trial. 

Bill of Exceptions. 

Filed April 17, 1911. 

♦ * ♦ * * ♦ * 

Be it remembered that on the trial of this cause the plaintiff 
17 to maintain the issues on his part joined gave testimony in 
his own behalf tending to prove that on December 1, 1903, 
he entered the employ of the United States Express Company as a 
helper at Washington, D. C.; that as helper his duties were to assist 
the driver and act under his instruction in collecting and delivering 
packages; that he signed a contract on entering into this employment 
and did not thereafter sign another; that plaintiff worked as a helper 
for nine or ten months, then as driver for a month, then again as 
helper for two or three months and was then put back as driver 
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regularly and was serving as driver at the pay of $65.00 per month 
when he was injured. 

And plaintiff further testified in substance that, during the time 
he was employed as driver he at times did work in checking freight 
at the warehouse, working on the platform and labor of that kind; 
and on several occasions, as extra work, was deputized as guard to 
express matter on railroad cars, receiving for such guard duty extra 
|>ay of something over three dollars a day. And further testified 
that on Saturday night, December 1, 1907, he was deputized to go 
to Parkersburg, W. Va., as guard of express matter upon a car on the 
Baltimore & Ohio Railroad; that at Parkersburg he delivered the ex¬ 
press safe to another guard and at about midnight on Sunday took 
a train on defendant’s road to come back to Washington, sitting at 
first in the combination baggage and smoking car and later in the 
day coach; that while asleep in the day coach in the night time the 
train was wrecked, the car in which plaintiff was, being turned up¬ 
side down and plaintiff suffered injuries about the head and 

18 on the limbs, for the cure of which he was sent to a hospital 
in Martinsburg where he remained ten or twelve days, when 

he was discharged. 

And plaintiff being asked if he saw the cause of the collision an¬ 
swered:— “No, Sir; T was asleep: I couldn’t say that”; and being 
then asked by his counsel, “I ask you what cars were there and how 
they were arranged or piled up,” answered “The day coach was 
turned over and torn from the trucks and carried over into the field, 
followed by two Pullmans if my recollection serves me right. It was 
carried off the trucks and the trucks went down the track. They 
were all buckled up and the sides were smashed in, and they were 
lying kind of catercornered, like that (indicating) sideways” and 
being further asked “Did you see any other train there?” answered, 
“No, sir: I was on the opposite side.” 

And plaintiff further testified that on the day previous to his being 
sent upon this guard work, he had worked all* day as a driver. And 
further that after these cuts and bruises healed he suffered from severe 
headaches, and in damp weather his knee pains, the knee having been 
twisted under him, and also cut at the time of the injury. And 
further testified that he lost about a month and ten days from work, 
went back to work as a driver, but could not stand the work, and was 
made a solicitor and collector of express matter; that he continued 
at this for three or four months and resigned because he could not 
stand the work, remained out of work for three weeks, and was then 
employed by an insurance company where he has since been em¬ 
ployed. And plaintiff was then asked by his counsel: “Was it any 
part of your duty as a driver to act as a guard and do extra 

19 work on trains?”; to which question counsel for the defendant 
then and there objected on the grounds that the question was 

leading, and as contradicting a written agreement but the Justice 
presiding overruled the objection, to which the defendant by its 
counsel then and there duly excepted; and the witness thereupon an¬ 
swered, “It was not.” And plaintiff further testified that the hours 
of a driver were from six o’clock A. M. to six o’clock P. M., and 
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sometimes later, and that his trip to Parkersburg on Saturday night 
as guard was not during hours when he would have been on duty as 
a driver, and that he would, except for the accident, have been 
back for duty as driver on Monday morning. And further that his 
salary as helper was $18.00 per month and as helper he never re¬ 
ceived more; as driver it was at first $35.00 per month and then it 
was raised to $45.00 and later to $65.00. And the plaintiff further 
testified that on the return train he had no express matter with him 
nor was he in charge of nor on duty in regard to any express mat¬ 
ter. And thereupon, and on cross-examination the witness was 
shown a paper writing which he identified as the contract signed by 
him when he entered the employ of the United States Express Com¬ 
pany, and defendant,by its attorneys, then offered the same in evidence 
to show the termsof plaintiff’s employment, to which offer counsel for 
plaintiff objected and the justice presiding sustained said objection, 
and refused to permit said paper to be read in evidence, to which re¬ 
fusal counsel for the defendant then and there duly excepted: 

And thereupon the witness being again shown said paper 

20 writing identified all the signatures thereto as having been 
made by the several persons whose signatures they purport 

to be. And the plaintiff further testified that he did not buy a 
ticket for his passage on the occasion of the accident, or pay anything 
for his transportation, but traveled upon a pass furnished him by one 
of the officers of the express company before he left Washington. 

And said witness further testified that helpers and drivers were not 
frequently sent out as guards but were given the privilege of going 
on such duty for which they received extra pay, and that he had ac¬ 
cepted such service when it was offered him; that he had acted as ex¬ 
press guard two or three times before the time of his injury and al¬ 
ways secured transportation bv means of a pass received thro* the 
agent of the express company, which pass he surrendered each time 
on his return to Washington. And further testified that his pay 
when injured was $65.00 per month and that he is now getting 
$100.00 per month. And further that he was bom July 31, 1885. 
And further that during his employment by the Express company 
all helpers received the same wages and drivers got different wages; 
that he w r as to receive in the neighborhood of $3.70 and transporta¬ 
tion furnished back to his home as compensation for the extra run; 
that on previous occasions when he traveled as guard he received a 
pass from the Express Company: that when riding in the express car 
he did not use any pass. 

And plaintiff thereupon by other witnesses offered other evidence 
tending to prove the nature and extent of the injuries received by 
him and the suffering he underwent. And further offered evidence 
by a passenger on said wrecked train that upon getting out 

21 of the car in which he was he saw one or two of the coaches of 
said train were derailed, and some freight cars w*ere piled up 

on a switch track at the right, some being piled against the coaches 
of the passenger train, and that he did not know r what caused the 
accident other than seeing the pile of freight cars on the right side 
of and against the passenger train. 
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And here the plaintiff rested, this being the substance of all the 
evidence given on his behalf. 

And thereupon the defendant, to maintain the issue on its part 
joined, proved and offered in evidence a certain contract between the 
l inted States Express Company and the Baltimore & Ohio Railroad 
Company, dated August 17th, 1887, in and by which the United 
States Express Company, a joint stock company, duly authorized by 
law to earn' on an express business, and to enter into such contract 
with the Baltimore & Ohio Railroad Company, agreed to purchase, 
and the said Baltimore & Ohio Railroad Company agreed to sell, the 
express business, theretofore being conducted by the latter company, 
and in which said contract, among other things appears the following 
provisions: 

******* 

It is therefore agreed by and between the Railroad Company and 
the Express Company as follows: 

First. The Railroad Company for the consideration hereafter 
specified does hereby sell, convey, assign, and transfer unto the Ex¬ 
press Company, the said express business and the good will thereof, 
and the sole and exclusive right of operating in the manner here¬ 
inafter specified, all the aforesaid railroads of the Railroad Company 
for the period of thirty (30) years from the First day of September 
of the present year 1898, for the purpose of carrying on, upon and 
over the said railroads, an express business in the manner hereinafter 
provided, also the express plant above mentioned, and all existing 
rights and facilities of every kind whatsoever connected therewith. 
Also all subsisting contracts and agreements with other Railroad 
Companies, which the Railroad Company now has relating to 
22 the express business, a schedule of which*is hereunto annexed; 

as far as the Railroad Company may lawfully transfer the 
same, and subject to all the obligations of the Railroad Company 
therein contained which are to be assumed by the Express Company; 
and in case such transfer cannot be legally made to the Express 
Company, then the Railroad Company hereby authorizes the Express 
Company to use its name, or that of the Baltimore and Ohio Express, 
in carrying out said contract, the Express Company assuming all the 
obligations of the Railroad Company as aforesaid; and the Railroad 
Company further authorizes the Express Company to use the name 
of the Railroad Company, or of the Baltimore and Ohio Express, in 
any suits at law or in equity for the purpose of enforcing any of said 
contracts. 

Second. The Express Company agrees to pay and deliver to the 
Railroad Company for the property and privileges as above men¬ 
tioned, (subject to the right of re-payment in the event hereinafter 
mentioned) One Million Dollars in Money, Five Hundred Thousand 
Dollars payable September First, 1887 and a like amount on the 
Fifteenth day of the same month and One Million Five Hundred 
Thousand Dollars in capital stock of the United States Express Com¬ 
pany at par, said stock to be delivered on or before September Fif¬ 
teenth, 1887, and forty (40) per cent of the revenue derived from 
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carrying on the said express business over, and accruing upon the 
said Railroad Company’s lines, the same to be computed in the man¬ 
ner hereinafter provided. 

******* 

Fourth. The said express business shall be operated and conducted 
as follows: 

******* 

(2) The Railroad Company will furnish to the Express Company 
sufficient space and facilities upon and in connection with all of 
the said trains, for the transportation of express matter, and the con¬ 
venient. safe and efficient transaction of its business. The Railroad 
Company will assign to the Express Company the usual and separate 
room in its baggage cars and when such space shall not be sufficient 
for the proper transportation and transaction of said Express business 
the Railroad Company will furnish separate cars for the Express 
Company’s use. keep all the said cars in good order and repair, and 
light and warm them when needed. Rut on limited fast trains as 
now defined by practice, the Express Company shall only have such 
space in the usual baggage car as is not needed for baggage, and no 
express cars shall be attached thereto without the Railroad Com¬ 
pany’s consent. 

(3) The Railroad Company will earn* upon its said trains free 
of charge, the messengers of the Express Company, together with 
their safes, trunks and all other articles used in the express business, 
also the officers and employees of the Express Company when travel¬ 
ing upon the business of the Company, express matter covered by the 
Express Company’s franks so far as such franks are lawful, and the 

horses, wagons and supplies required by the Express Company 
23 in the transaction of its business, so far as they can be car¬ 
ried in the Express Company’s cars, and the Railroad Com¬ 
pany will carry upon its freight trains such horses, wagons and sup¬ 
plies. and upon the same terms and at the same ratio of discount 
from tariff rates, as the Railroad Companies applies upon its own 
supplies. 

******* 

(12) The Express Company will carry for the railroad company 
free of charge on and over the lines of the railroad of the Railroad 
Company and other lines of which it may have the use, (so far as 
practicable without violation of its contract obligations with other 
companies) the ordinary express matter of a railroad company. 

The Express Company, however, will carry for the Railroad Com¬ 
pany over the lines operated by the Express Company, all moneys, 
bonds, stocks, or valuables, which it may offer for transportation by 
express, at half the usual express rates. 

(13) The Express Company will indemnify the Railroad Company 
against any damages sustained in consequence of the death of, or 
personal injury to, and of the officers, agents or employees of the Ex¬ 
press Company, other than persons in the employment of the Rail- 
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toad Company, and permissively also in the service of the Express 
Company for the time being. 

******* 

(lb) Ihe Express Company shall pay to the Kailroad Company 
forty per cent of the gross revenue derived by the Express Com¬ 
ply. from the transportation of its express business over and upon 
j ^ th® Railroad Company, such percentages to be computed 
and determined in the manner following; the business being de¬ 
nned under two heads, viz., “Local” and “Through.” 

******* 

ll * s agreed that the Express earnings which accrued on the 
railroads of the Railroad Company for the two years ending Au¬ 
gust 31st, 1887, shall be re-computed to conform to the basis of forty 
per cent and to all the terms, conditions and deductions specified in 
this contract. The said re-computation shall be stated, agreed to and 
signed by both parties hereto, and copies thereof shall be then at¬ 
tached to the original of this agreement and become a part hereof. 
The Express Company agrees that forty per cent to be by it reported 
and paid to the Railroad Company in each year when averaged over 
three (3) year periods from September First, 1887, shall not be 
less per annum than the amount shown in the said re-computed state¬ 
ment provided, and it is expressly understood and agreed that if the 
rates become less than those from which said forty per cent was de¬ 
rived, or if the access of the Express Company to New York from 
Philadelphia, in either or both directions, is less favorable than at 
present, the said minimum of the express business shall be 
24 proportionately reduced and modified. In order that there 
shall be no question as to the rates from which said re-com¬ 
puted forty per cent was derived there shall be a mutually agreed 
statement attached to said re-computed earnings showing the through 
and local rates in both directions between all important points from 
which the earnings were so re-computed. 

******* 

The Railroad Company hereby assigns to the Express Company 
all its existing contracts with shippers for express transportation 
made for the Baltimore and Ohio Express; and the Express Com¬ 
pany assumes the obligations of the Railroad Company in the per¬ 
formance of the same. ^ 

And thereupon the defendant produced to the jury a certain rail¬ 
road pass, and offered evidence tending to prove that it is the same 
pass which was used by the plaintiff on the occasion of his injury 
complained of, and that it had previously been issued to the United 
States Express Company by the defendant, to be used by the former’s 
men, who were sent out on special duty: And said pass and its en¬ 
dorsements were thereupon read in evidence to the Jury, the same 
being in words and figures as follows: 
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“2304. 


1907. 


Baltimore and Ohio Railroad. 

Pass * * * One special Messenger * * * Employee 

United States Express Co., 

Over Lines East— 

Until December 31st, 1907, when countersigned by A. Faure. 

T. B. FITZGERALD, 

A. FAURE, 0eneml Mana9er - 

Countersigned. 
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Written in ink: 


(On back.) 
Wash. 


Unless otherwise restricted on its face this pass is good over the 
following divisions until December 31, 1907: 

Lines East. 

Philadelphia Division, 

Baltimore Division, 

Cumberland Division, 

Shenandoah Division, 

Monongah Division, 

Wheeling Division, 

Connellsville Division, 

Pittsburg Division, 

Ohio River Division. 


Lines West, 


Ohio River Division, between Wheeling and Kenova, 
Pittsburgh Division, between Wheeling and New Castle 
New Castle Division, 

Cleveland Division, 

Newark Division, 

Chicago Division. 


The person accepting and using this pass thereby assumes all risk 
of accident and injury to person, and all damage to, or loss of, prop- 


If presented by any other than the individual named 
conductor will take up pass and collect fare. 

Void if altered.” 


hereon, 


This accident occurred on the Cumberland Division. 
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And thereupon one William C. Johnson, being sworn as 
a witness for the defendant gave testimony in substance that 

f t 6 S* 10 * or 5? ore ^ an twelve years has been, general agent of the 
United States Express Company at Washington, D. C., and that he 
signed on behalf of said company the contract of employment of 
the plaintiff shown the plaintiff and identified by him, and said wit- 
ness being asked to state the duties discharged by helpers at the 
time mu 6 em P lo y inen t of the plaintiff testified as follows: 

ij u e custom employing helpers was this: Frequently we 
would have a man apply for a position that was of age, and I would 
not have a vacancy I could put him in that would pay a salary that 
would admit of the employment of a married man or a man of age • 
consequent he would go on as a helper with the understanding that 
he would be used for other duties. He might work one day as a 
helper and the next day on the platform and another day as driver 
or be sent as a guard. He would be used in various positions and* 
given the benefit of extra work which would bring up his salary to 
a living salary. J 

Q. It is off the line of my inquiry. I asked for the duties ac^ 
tually discharged by the helpers. A. A helper was to do anything 
we called on him to do, extra work or other work. There were some 
helpers of course that could only do certain work, but where the 
helper was equal to other special work we used him in it, and that 
was ms duty, to be used for anything we saw fit to put him to do. 

Q. Did you have helpers on the trains? A. We had 
'Li helpers on the trains. 

. Q* How frequently was it that helpers, usually employed 
otherwise, were sent on the trains? A. It was quite a common oc¬ 
currence. 

Q. Was it so during the time Mr. Duke was wdth you? A. It has 
been for a number of years j yes, sir. 

Q. So the helper working one day on a wagon might be sent out 
next day on the tram as guard? A. He would be sent on the road 
oftentimes to ice oysters or to do some special duty. 

Q. A helper of full age was often sent as guard or messenger? 
A. i es, we would use him for extra work. 

Q. What about the duties of drivers and the employment of 
drivers upon trains? Were they ever sent out on trains as guards? 
A. Quite often. & 

■ • ^ a Y e helpers known as helper messengers and 

helpers of different kinds. & 

By the Court: 

i i ^ as helpers? A. They are classified as 

helpers; yes, sir. 

Q. Drivers are classified in one class? A. Drivers are classified 
in one class as drivers. 

» ‘“fingers all in another class, and helpers likewise’ 

A. W e have helper messengers that run on the trains and help the 

messengers unloading their freight. 

28 Q. What do you call those? A. Helpers. 

3—2297a 
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By Mr. Lambert: 

Q. They are helper messengers, are they not? A. Helj)er mes¬ 
sengers. 

And the witness further testified that drivers were also frequently 
sent out as guards but only when they desired to go, it being a com¬ 
mon thing for drivers to apply for extra duty on Sunday, there 
being extra pay for such service. 

And said witness on cross-examination gave evidence tending to 
prove that all express matter sent from Washington by the United 
States Express Company over the lines of the Baltimore & Ohio 
Railroad Company is sent by virtue of a contract between the com¬ 
panies, and that the pass offered in evidence was issued in pursuance 
of that contract. 

And further testified that the general duties of a driver were to 
collect express matter from steamboat wharves, railroad depots and 
other places and deliver them on his route, and collect the express 
charges; that some drivers have helpers and some have not; as a 
general rule a driver has a helper. That the helper is under the 
orders of the driver; they call them wagon boys now, but in Duke’s 
time they were called helpers. 

And thereupon the following questions were asked and answers 
given: 

Q. You say sometimes you would take these helpers and put them 
in what you call the position of express helpers? A. A helper 

29 was used to fill the vacancy of any man that happened to 
be off. Sometimes a man would be off on the platform and 

sometimes a driver and sometimes men in different positions, and 
there were certain helpers that were capable of filling their places, 
whom we used for that purpose. 

Q. There were certain helpers you considered capable to take the 
place temporarily of an express messenger and you sent them out? 
A. Y"es. 

Q. And then you put helpers in the position of driver temporarilv 
did you not? A. Yes. 

Q. When a driver would be sick for example? A. Yes. 

Q. And you would put them in position of platform man? A. 
Yes; and w*e have another helper w T ho is a helper messenger on a 
train, not a helper on the wagon, but his title is “helper.” 

^ ^d not * a\ that — A. I am speaking of men as a 

rule. In identifying them we simply say “helper messenger;” but 
they are known as helpers. 

Q. But you w’ould not say that a helper messenger w’as required 
to keep, at all times, in touch and contact w T ith his wagon, w’ould 
you? A. No. 

Q. You would not say that a helper messenger had to keep at all 
times under the control and direction of a driver? A. Yes_ 

30 that rule is intended for a helper on a wagon. 

Q. Mr. Duke, when he first wrent into the company, was 
a helper on the wagon? A. A helper on the wagon. 

Q. When you gave out this extra work for special work, you paid 
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them a different compensation, did you not? A. Yes, they were 
paid according to the run they were on. 

Q. You would take a helper on the wagon and put him in charge 
as driver for awhile, and you would give him extra pay? A. Yes. 

Q. And if you put him on the platform you would give him 
extra pay? A. Yes. 

And the witness being shown a printed book of regulations of the 
said express company identified the same as in force during the em¬ 
ployment of the plaintiff and read therefrom the following rules 
whicn were offered in evidence: 

‘‘Helpers are entirely under the drivers charge, who must take 
the lesponsibility for their acts, reporting them promptly for any 
negligence or omissions of duty. Helpers will be discharged for 
smoking while on duty, for the first offense. Helpers at all times 
will keep the contents of the wagon in full view.” 

Witness further testified that such regulation was intended for 
• helpers on wagons: that the plaintiff, when he first w'as 

31 employed was a helper on a wagon and that when a wagon 
helper discharged the duties of driver or of platform man 

or any other extra work he was given extra pay; that drivers were 
sent as guards only when they desired the duty, and they were given 
extra pay therefor; in this case Mr. Duke drew $4.60; a drivers 
regular hours of dutv were from six o’clock A. M. to six o’clock 
P. M. 

And said defendant thereupon again offered in evidence the 
paper w T riting theretofore exhibited to the plaintiff and to the witness 
Johnson and by them identified as the application and contract of 
employment signed by the plaintiff upon his employment by the 
United States Express Company, the signatures thereto having been 
fully proven to have been made by the several persons whose names 
are so signed, the same being in words and figures as follows: 

No. 10375. 

United States Express Company. 

\ 

Application for Employment. 

“I apply for employment by the United States Express Company, 
and for that purpose have made and signed this application in mv 
own handwriting. 

“Name in full, Joseph C. Duke. 

“Residence, Uvilla, Jeff. Co., W. Va. 

“Place and date of birth. Bakerton, W. Va., July 31, 1884. 

“Parents’ names and residence. Father, George M. Duke, Shen¬ 
andoah June, and R. F. D. No. 8. 

Mother, Fannie E. Duke, Shenandoah June, and R. F. D 
No. 8. 

32 Wife’s name, single. 

My last employers, occupations, and the reasons of their 
termination have been as follows: 
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Name. Address. Position. 

Am. Steel & Wire Co... Cleveland, 0... Helper from 1 to 1. 

King Bridge. “ “ Structural worker from 

1 to 1. 

The termination of my employment was caused by sickness. 

I refer to the following persons (giving their addresses): 

*^ ame - Address. 

Robert N. I>uke. Bakerton, Jeff. Co., W. Va. 

£ V; "« n ,P le . Shenandoah Junct., W. Va. 

R. V. Moler. « « « 

Supt. J. A. Engle. Bakerton, Jeff. Co., W. Va. 


I also state and agree, as terms and conditions of my employment, 
as follows: 

(1) I will during such employment faithfully observe and obey 
all rules and regulations of the Company and all instructions that I 
may receive about the company’s business. 

(2) I am not addicted to the use of intoxicating liquors or other 
stimulants, and will not use them during such employment. 

33 (3) The company having made, for the convenience and 
benefit of itself and such of its employees as are now required 

l>v it to furnish bonds for the faithful and*^ honest performance of 
their duties, a contract with a Surety Company to become suretv 
on such bonds, under which the employees pay premiums at contract 
rates, I agree to applv^ for a bond in such surety company as may 
be designated by the United States Express Company to the amount 
lequired by the Company, and agree to pay the established premiums 
for such bond, and to abide by the terms, conditions and regulations 
of such Surety Company, as they may from time to time be made. 

(4) 1 understand that T may be required to render services for 
the Company on or about the railroad, stage and steamboat lines 
used by the Company for forwarding property, and that such em- 
ployment is hazardous. T assume the risk of all accidents and in¬ 
juries which T may sustain in the course of my employment whether 
occasioned by negligence, and whether resulting in my death or 
otherwise. I agree to hold the Company harmless from any and all 
claims that may be made against it arising out of any claim or re¬ 
covery on the part of myself, or my representatives, for damages sus¬ 
tained by reason of my injury or death, whether such injurv or 
death result from negligence or otherwise. I agree to pay to the 
company, on demand, any sum which it mav be compelled to pay in 
consequence of any such claim. T will execute and deliver to the 
corporation or persons owning or operating the transportation line 

0 . U V°- U whlch 1 T 1* so injured, a good and sufficient release 

34 under my hand and seal of all claims, demands and causes 
of action arising out of any such injurv, or connected with or 

resulting therefrom. I ratify all agreements made by the company 
with any transportation line in which the Company has agreed, or 
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may agree in substance, that its employees shall have no cause of 
action for injuries sustained in the course of their employment upon 
the line of such contracting party, and I agree to be bound by each 
t'md every of such agreements, so far as the provisions thereof rela¬ 
tive to injuries sustained by employees of the company are con¬ 
cerned, as fully as if I were a party thereto. The provisions of this 
agreement shall be held to inure to the benefit of any and every cor¬ 
poration and person upon whose transportation line the company 
shall forward merchandise, as fully and completely as if made di¬ 
rectly with such corporations or persons. 

T also agree for myself, my heirs, executors and administrators, to 
pay to the Express Company all loss, damage, costs and expenses 
that may be caused by any negligence, fraud or default of mine. 

(6) The Company may, without notice, at any time whether at 
the end of the month, or not. and for any reason satisfactory to the 
Company, terminate any employment and discharge me; and if I 
should be discharged before the end of the month. T am to be paid 
at the rate of my salary or wages for the part of the month only 
during which T shall have served. 

T have read and understand the foregoing terms and conditions. 
( S’g’d) JOSEPH C. DUKE, 

A pplicant. 

Witness: 

W. C. JOHNSON, 

Supt. or A (jt. 

35 Description of Applicant. 

(To l>e Prepared and Signed by Superintendent or Agent.) 

Height, 5 ft. 9 in. Weight, 166 lbs. Complexion, light. Color 
of Hair, Light. Color of Eyes, Brown. Kind of Nose, straight. 
What hair worn on face, smooth. Color of hair on face,-. 

Any particular marks or deformity by which applicant can be 
identified and any other remarks by Superintendent or agent as to 
appearance, antecedents, &c.: None. 

Attached hereto is a good photographic likeness of applicant. 

W. C. JOHNSON, 

Supt. or A gt. 

Contract of Employment. 

On the statement and conditions contained in the foregoing appli¬ 
cation the United States Express Company, hires the applicant above 
named to serve as Helper and to perform such other services as may 
}>e directed from time to time; from Dec. 1st, 1903, and agrees to 
pay him for his services and the rate of Eighteen dollars per month, 
or fractional part thereof, to the date of his resignation or discharge. 

Dated at Washington, D. C., Dec. 1st, 1903. 

UNITED STATES EXPRESS COMPANY, 

Bv W. C. JOHNSON. 

JOSEPH C. DUKE, Employee. 

Witness: 

W. H. DOWNING. 
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The foregoing statements and agreements are authorized 
ob and agreed to by me. 

GEORGE A. DUKE, 

Parent. 

FANNIE E. DUKE, 

Parent” 

And to the introduction of said paper in evidence plaintiff by his 
attorney then and there objected, and the Justice presiding sustained 
such objection and refused to permit said paper to be read in evi¬ 
dence. to which ruling and refusal counsel for the defendant then 
and there duly excepted. 


To further maintain the issue on its part joined, the defendant 
offered as a witness, William T. IIensiiaw,w1io testified that hewas 
a practicing physician, and at the time of the collision involved in 
this case, was at the hospital of the King s Daughters, at Martinsburg 
and was one of the local surgeons of the B. & O. R. R. Co.; that in 
December, 1907, he was called to the wreck and saw Mr. Duke 
there; that he treated Mr. Duke and described his injuries. On cross- 
examination witness further testified that he went to the wreck im- 
• i ft e i receiving notice, on a wrecking train from Martins¬ 
burg; when he got there he found the track torn up for some distance 
Mween the relief train and the rear end of the Pullman; there was 
one day coach over in the field and another one lying across the 
west bound track; to the best of his recollection, he thinks a part of 
each Pullman was off the track; he knows one was almost entirely 
off and the other partially so; on the south side of the train there 
was the wreck of a freight ; two or three freight ears had buckled, 
as it were, on the east bound track. 


And bere the defendant rested, the foregoing being the substance 
of the evidence offered upon its behalf; and no rebuttal tes- 
♦>/ timony was given. 

. thereupon the Court at the instance and request of 

the plaintiff granted the following prayers for instruction to the 
jury and the same were read to them; 

3. The jury are instructed, as matter of law, that if they find for 
the plaintiff, then, in estimating his damages, if anv, they should 
take into consideration the nature of his injuries, whether or not 
they are permanent, which is for them to determine, the length of 
time he has been disabled, if he has been so disabled, the loss of earn¬ 
ings by reason of such disablement, if there was anv such loss, his 
physical and mental sufferings, if anv, consequent upon such in¬ 
juries, and award him such a sum as, in their judgment, will fully 
compensate him for the injuries which they find are the natural 
and direct result of the negligence complained of. 

4. If the jury find from the evidence that the plaintiff, wdiile on 
the ear of the defendant, was injured by the negligence of the de¬ 
fendant. and that the plaintiff was riding on a ticket or pass for 
which value had been given under the contract between the Express 
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Co. and the defendant, then their verdict should be for the plaintiff, 
and they are instructed that the defendant is not exonerated from 
liability in any degree from damages occasioned by such negligence 
by reason of any conditions on the back of said pass. 

And to the granting of each of said prayers the defendant, by its 
counsel, then and there duly excepted, each exception being sep¬ 
arately taken. 

38 And thereupon the defendant prayed the Court to give to 
the jury the following instructions, each of them being sep¬ 
arately offered, to wit: 

First. The Jury are instructed that uj>on the whole evidence their 
verdict should be for the defendant. 

Second. If the Jury find from the evidence that at the time of 
his receiving the injuries complained of by him the plaintiff was 
being transported by the defendant upon the pass offered in evidence 
by the defendant he cannot recover and the verdict should be for the 
defendant. 

Third If the Jury find from the evidence that for his transporta¬ 
tion at the time he received the injuries complained of the plaintiff 
had tendered and the defendant comj>any had accepted the pass 
offered in evidence by the defendant, then they are instructed that the 
plaintiff was bound by the terms of such pass printed thereon, and 
had assumed the risk of accident and injuries to his person from the 
negligence of defendant and cannot recover in this action. 

But the Justice presiding refused to grant any of said prayers and 
rejected each of them, to which refusals and rejections the defendant 
by its counsel then and there duly excepted, each exception being 
separately taken. 

And thereupon and after said exceptions had been duly noted 
the Justice presiding gave to the jury his general charge in the 
following terms: 

The Court (Mr. Justice Barnard) : 

Gentlemen of the Jury, this is an action, as you under- 

39 stand, for personal injuries alleged to have been suffered by 
the plaintiff, by reason of the negligence*>f the defendant rail¬ 
road company. You have heard brought into the case evidence with 
regard to the express company, which is to indemnify this railroad 
company, under a contract which has been offered in evidence and 
received in evidence, if any loss is sustained. That should not induce 
you gentlemen to exercise your minds to grant anything further in 
this case, if you find that the plaintiff has suffered injuries for which 
you can estimate compensation. It should not induce you to make 
that compensation any larger than it would be, if there were no such 
contract in evidence. It has come out here, in the course of the trial, 
that the defendant railroad company is to be indemnified, under 
the terms of a certain contract ; but I say that ought not to induce 
you to give any greater verdict for the plaintiff than you would give 
if no such contract had been introduced. 

Neither should the fact that this defendant is a railroad company 
induce you to do that thing. What you are to do, if you find for 
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the plaintiff in this case, under the instructions which I am going to 
give you in a moment, is to look at the damage which the plaintiff 
has sustained from the injuries and, in a reasonable manner, esti¬ 
mate as best you can what would compensate him, in money, for 
those damages and injuries sustained to his . feelings, his loss of 
w ages, if you can find any from the testimony, and for any injury 
that he may have sustained and has continued with him to this 
time, if any such is found, and for any injury that may continue 
with him hereafter. 

The plaintiff can bring but one suit for an injury of this 
40 kind, and if he suffers an injury that is liable to continue 
during the rest of his life, the jury must make some estimate 
ot that, if they can, in this suit, because he can not bring another 
action for it. He can only bring one action to cover the injury sus¬ 
tained in that accident. 

In this case, if there is anything in the way of permanent injury 
that you can ascertain from the evidence, of course you will take it 
into consideration; but I advise you to exercise vour conservative 
judgment in a case of this kind. The man seems to have recovered 
fairly from all his injuries, so far as any physical appearance is con¬ 
cerned, so that in exercising your judgment in that respect I advise 
you to l>e careful and conservative, as gentlemen used to weigh the 
result of injuries to persons in accidents of this kind. 

The instructions I have granted on behalf of the plaintiff are as 
follows: 

“If the jury find from the evidence that the plaintiff, while on the 
car of the defendant, was injured by the negligence of the defendant, 
and that the plaintiff was riding on a ticket or pass for which value 
had been given under the contract between the Express Co. <fc the 
def t, then their verdict should be for the plaintiff, and they are in¬ 
structed that the defendant is not exonerated from liability in any 
degree from the damages occasioned by snob negligence by reason 
of any conditions on the back of said pass.” 

In other words the Court, has held, in this case, that if you should 
find from the testimony in this case that the plaintiff was a passenger 
on this car for value, for a consideration, then he is entitled 
41 to all the rights that any other passenger on the car would be 
entitled to, and if he was injured bv the negligence of the 
defendant he is entitled to recover enough to compensate him for that 
injury.” 

And the Court gave further charge as to the measure of damages. 

And thereupon, and before the jury retired counsel for the de¬ 
fendant renewed their exceptions to the refusal of the prayers offered 
on behalf of the defendant and to the granting of the third and fourth 
prayers of the plaintiff and esp-cially that part of the Court’s charge 
given in explanation of the said fourth prayer of the plaintiff as 
follows: 

“In other words the Court has held, in this case, that if you should 
find from the testimony in this case that the plaintiff was a passenger 
on this car for value, for a consideration, then he is entitled to all the 
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rights that any other passengers on the car would be entitled to, and 
if he was injured by the negligence of the defendant he is entitled 
to recover enough to compensate him for that injury. 

And counsel for the defendant then and there prayed the Justice 
presiding to sign and seal this, its bill of exceptions which is done 
now for then this 17th day of April 1911. 

JOB BARNARD, Justice. 

42 Direction* to Clerk for Preparation of Transcript of Record. 

Filed April 18, 1911. 

******* 

John R. Young, Clerk Supreme Court, D. C. 

Sir: The defendant hereby designates as the record to be made 
up upon the appeal to the Court of Appeals the following: 

1. Declaration. 

2. The pleas. 

3. Demurrer to the special plea and order overruling the same. 

4. Note of joinder of issue. 

5. Note of verdict and judgment thereon. 

6. Bill of exceptions. 

7. Memorandum of appeal and of bond on appeal and citation. 

8. Memorandum of orders extending time for filing transcript. 

A. A. BIRNEY, 

Of Attorneys for Defendant. 

43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
42, both-inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 50422 at Law, wherein Joseph 
C. Duke is Plaintiff and Baltimore and Ohio Railroad Company, a 
corporation, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
11th day of May, 1911. 

[Seal Supreme Court of the District of Columbia.! 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2297. Baltimore and Ohio Railroad Company, appellant, vs. Joseph 
C. Duke. Court of Appeals, District of Columbia. Filed May 12, 
1911. Henrv W. Hodges, clerk. 
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